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NOTE AND COMMENT 425 

come * * * when the beauty created by the expenditure of millions of 
the public funds will not be allowed to be disfigured by vast billboards por- 
traying the virtues of particular brands of whiskeys, or of medicines which 
work while you sleep." (See Freund, Police Power, § 182.) M. F. S. 



How Far the Record of Voting Machines is Conclusive. — Iiv People 
ex rel. Deister v. Wintermute, — N. Y. — , 86 N. E. 818 (1909), the 
Court of Appeals of New Work expresses itself upon a few troublesome 
phases of the law relative to voting machines. The main question before 
the court was as to how far the record of voting machines is conclusive. 
But before considering this question we notice first another and even more 
interesting aspect of the case bearing upon the constitutionality of the use 
of these machines. Although upon this latter point the court was regrettably 
non-committal, the fair inference from the opinion is that it regards the 
use of voting machines as constitutional. 

The voting machine is not yet beyond the experimental stage. It has 
still to prove its raison d'etre. Just as the Australian ballot was contested 
and primary elections, so now the voting machine in its turn is being as- 
sailed as an innovation upon the letter of the law. The objection was first 
raised that voting by machine was not a "ballot" within the terms of the 
constitution providing for voting by ballot. But the courts promptly met 
this objection with the argument that although a vote by machine is admit- 
tedly not a ballot in the literal sense, the constitution does not employ the 
term literally, but only for the purpose of designating a method of con- 
ducting elections which would insure secrecy and the integrity of the bal- 
lot. In re McTammany (1897), 19 R. I. 729, 36 L. R. A. 547; Detroit v. 
Inspectors of Election, 139 Mich. 548, 69 L. R. A. 184; Linch v. Mallory, 
215 111. 574, 74 N. E. 723; United States Standard Voting Machine Co. v. 
Hobson, 132 la. 38, 7 L. R. A. (N. S.) 512, and particularly Ekvell v. 
Comstock, 99 Minn. 261, 7 L,. R. A. 621 ; see also note to this latter case. 
That a vote by machine is a ballot, then, seems pretty well settled. Is it, 
however, a "written ballot" within the constitutional provisions requiring 
such? This question seemed to have perplexed the Massachusetts Supreme 
Court in In re House Bill, 178 Mass. 605, 54 L. R. A. 430, where the judges 
divided upon it. It is now settled, however, in Massachusetts at least, that 
a vote by machine does not meet the constitutional requirement of a written 
vote. Nichols v. Minton, 196 Mass. 410, 82 N. E. 50, 12 L. R. A. (N. S.) 280. 

This much at least can be gathered from these various decisions : That 
if the voting machine can effectuate the main purpose of the constitution 
its use will be approved and upheld by the court. Clearly, the cardinal pur- 
pose of the constitution in regard to elections is to secure a free and honest 
expression of choice at the polls with ample opportunity to the elector to 
vote a secret ballot. In so far as voting by machine fails to afford these 
privileges it is unconstitutional. Thus in Helme v. Election Commission- 
ers, 113 N. W. 6, 149 Mich. 391, it was held that voting machines could 
not be used which did not afford the voter opportunity to vote for any 
desired combination of candidates unless in so doing he discloses his inten- 
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tion not to vote his party ticket. Now the infirmity of the machines in 
question in the principal case was of this order. The mechanism of the 
machine was not so perfect but that a "click" caused by the movements 
of the lever employed when the elector went out of the straight party col- 
umn indicated to bystanders that he had voted a "split" ticket. Whether 
or not such a device insures that absolute secrecy which the law requires is 
the question that the court on proper proceedings being brought will have 
to determine. 

As has already been said, the court was also called upon to determine 
the conclusiveness of the record made by the machine. It was asked to 
pass upon the question as to whether relator could offer in evidence the 
testimony of fifty-one electors to the effect that they had voted for him 
for sheriff, whereas the machines registered only twenty-seven votes for 
him. Reversing the decision of the appellate division, the court decided 
that the record returned by the machine could be varied by competent legal 
proof that voters did vote for either candidate to a number in excess of 
that registered by the machines (Barti4TT, Chase and Gray, J J., dissenting). 

In this latter respect the case is a close one. If the majority opinion is 
strong and convincing, the same thing may be said of that of the minority. 
And, in the absence of other rulings on the point involved, we cannot view 
the decision as unshakable. In its favor it has the powerful argument that a 
mere failure of a machine to work correctly should not defeat one's consti- 
tutional right to vote. But on the other hand it might be said that this 
right to vote is under our system not untrammeled, and so where the law in 
order to secure against the frauds and frailties of mankind, and to ensure 
greater secrecy, has substituted a mechanical for a human agency in the 
preparation, reception and counting of ballots the court might well hold the 
return conclusive. In the old system of paper ballots it seems to have been 
a settled doctrine that the canvass could be impeached. People ex rel. 
Judson v. Thacher, 55 N. Y. 525; State v. Rosenthal, 123 Wis. 442, 102 
N. W. 49; Lane v. Bailey, 29 Mont. 548, 75 Pac. 191; Edwards v. Logan, 24 
Ky. Law Rep. 1099, 70 S. W. 852 ; Windes v. Nelson, 159 Mo. 51, 60 S. W. 
129. But there the act of voting and that of canvassing were entirely sepa- 
rate. How is it in this new system where the inspectors are required to 
read, record and return "the result as shown by the counter numbers" of 
the machine? Would it not seem that the act of voting and that of regis- 
tering the vote cast were blended so as to constitute a single indivisible 
thing? We have the answer in this decision. Interpreted it would read 
"the registry by the machine is simply a substitute for the canvass, and 
since the latter can be impeached so also can the former." S. F. D. 



